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DISTRICT :: TINSUKIA

IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL

MAGISTRATE,

TINSUKIA

G. R. Case No. 279/2015

U/S. 341 and 323I.P.C.

STATE

V.

Md. Abdul Harish

                                                             ... Accused Person

PRESENT: Sri Kiran Lal Baishnab, AJS.

Additional Chief Judicial Magistrate,

                     Tinsukia.

For the Prosecution: Smti. J. Khatoon, Addl. P. P.

For the Defence: Smti.U. Verma, Advocate.

Evidence recorded on: 02.11.2016,  30.12.2016,  14.05.2017  and

06.10.2017.

Argument heard on: 03.01.2018.

Judgment delivered on: 11.01.2018.

JUDGMENT

1.             The prosecution case in brief, as reflected from the

‘ejahar’, is that on 04.02.2015, at about 6.30 PM. at Hijuguri Neog

Chuk,  the  Accused  Md.  Abdul  Harish  wrongfully  restrained  the

victim, Md. Giasuddin Takuldar, the husband of the informant and

assaulted him causing injuries on his person. Hence, the case.
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2.                  That the matter was brought into the notice of the

police through a written ejahar before the In-Charge Hijuguri Out
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post vide G.D. entry No. 76 dated 04.02.2015 who forwarded the

same to the Officer-in-Charge, Tinsukia Police Station who in turn

received  and  registered  the  ejahar as  Tinsukia  P.S.  Case  No.

148/2015, U/s.- 447/323/379 of the Indian Penal Code.
3.                   On the basis of the ‘ejahar’ police started investigation

and after completion of investigation the police found sufficient

materials against the accused Md. Abdul Harish for the offences

U/s  –  341  and  323  of  the  Indian  Penal  Code.  Hence,  the

Investigating Officer submitted charge-sheet u/s- 341 and 323 of

the Indian Penal Code against him.
4.         On submission of the charge-sheet, the Honourable Chief

Judicial Magistrate, Tinsukia transferred the case to the Court of

Judicial Magistrate First Class, Tinsukia. Upon receipt of the Case

record, the said Court took cognizance U/s.  341 and 323  of the

Indian  Penal  Code  against  the  Accused  Md.  Abdul  Harish  and

issued summons upon him. On appearance of the accused person

he  was  enlarged  on  bail.  During  trial,  copies  of  relevant

documents  were  furnished  to  the  Accused  Person  and  finding

sufficient materials on records to proceed for the offences U/s.

341 and 323  of the Indian Penal Code; against the Accused Md.

Abdul Harish; charge for the said offences were framed against

him.  The  charge  was  read  over  and  explained  to  the  accused

person and he was asked as to whether he pleads guilty to the

offences charged, to which he pleaded not guilty and claimed to

be tried.
5.                     In course of trial the court fell vacant and the said

case was transferred to this court for disposal. 
6.                      In the course of hearing the prosecution examined 5

(Five)  witnesses,  namely;  P.W.1,  Md.  Giasuddin  Talukdar;  P.W.2,

Wahida  Begum;  P.W.3,  Sri  Kiran  Dowarah;  P.W.4,  Sri  Ramphol

Mahanto; P.W.5, Dr. Pranab Jyoti Dutta; P.W.6, Sri Ratul Dutta. 
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                 The prosecution also exhibited the Medical Report as

Exhibit-1; the extract copy of G.D. entry 76 dated 04.02.2015 as
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Exhibit-2; the sketch map of the P.O. as Exhibit-3; the  ejahar as

Exhibit-4 and the charge-sheet as Exhibit-5. 
7.                      The Accused Person was examined U/s. 313 Cr. P. C.

and his answers was recorded on a separate sheet.
The  defence  also  declined  to  adduce  further

evidence. 

8. Points for determination:-

Whether on 04.02.2015, at about 6.30 PM. at Hijuguri Neog

Chuk, the Accused Md. Abdul Harish wrongfully restrained

the  victim,  Md.  Giasuddin  Takuldar,  the  husband  of  the

informant and assaulted him causing injuries on his person

and thereby committed an offence punishable U/s. 323 and

341 of the Indian Penal Code? 

8. Discussion, Decision and Reasons thereof:-

       Heard arguments of both sides. Perused the Case

Record very minutely. My findings are as follows:-

           The defence side took the plea that no evidence

was  forwarded  from the  side  of  the  prosecution  to  establish

either the fact of wrongful restraint or causing hurt upon the

person of the victim, Md. Giasuddin Talukdar; by the accused

person.

           Now, in order to establish the fact of wrongful

restraint  and voluntarily  causing hurt,  the prosecution has to

fulfill  the criteria  of  Section-  339,  319 and 321 of  the Indian

Penal  Code  which  defines  ‘wrongful  restraint’,  ‘hurt’  and

‘voluntarily  causing hurt’  respectively.  So as  per  Section-339,

319 and 321 of the Indian Penal  Code in the instant case in

order to bring home the charge U/s. 341 and 323 of the Indian

Penal Code against the accused person the prosecution has to

prove following ingredients: 

Contd…Page/4



~ 4 ~

i. That  on  04.02.2015,  at  about  6.30  at

Neogchuk  the  accused  person,  prevented

the victim from proceeding towards direction

where he has the right to proceed;

ii. That the accused assaulted the victim; 

iii. That the accused person caused bodily pain,

disease or infirmity to the victim;

And

iv. That the accused person did so with intent

to cause hurt or with the knowledge that he

is likely thereby to cause hurt to the victim;

          Now as  regard  the  date,  time and place  of

occurrence, the informant, Wahida Begum herself deposing as

P.W.2 on 2nd day of  November,  2016 stated that  the incident

took place about 5/6 months ago one day at about 5.00 PM. at

Neog Chuk.

The victim, Md. Gaisuddin Talukder deposing as P.W.1 on

2nd day of November, 2016 stated that the incident took place

one and a half  year ago one day at about 5.00 PM. at  Neog

Chuk.

P.W.3, Sri Kiran Dowarh deposing on the 30th day of

December, 2016 stated that the incident took place 1 year ago

at Negochuk Chariali at about 6.30 to 7.00 PM.

Perusal  of  the  ejahar  (Exhibit-4)  which  was  filed

just on the very same day of the incident also reveals that the

incident took place on 04.02.2015, at about 6.30 PM. at Hijuguri

Neog Chuk.

The  Sketch  Map  of  the  Place  of  Occurrence

(Exhibit-3)  prepared  by  the  Investigating  Officer  during

investigation shows that the place of occurrence is opposite to

the shop of one Ramphol Mahato in Bazaltoli Road at the Tiniali

thereby corroborating the witnesses in this respect.

          The defence also admits that there was a quarrel

between  the  parties  on  04.02.2015,  at  about  6.30  PM.  at

Hijuguri Neog Chuk but 
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denies assaulting the accused and stated that there was only an

altercation and the victim sustained injury by falling into the

drain under the influence of Alcohol.

          Thus, considering the indirect admission of the

defence as to happening of a quarrel between the parties on the

same date, time and place as alleged by the prosecution and

the corroborating evidence put  forth  by the witnesses of  the

prosecution  as  to  happening  of  the  incident;  I  am  of  the

considered opinion that the prosecution successfully proved the

date, time and place of occurrence. 

        Now, the thing remains to look into in this point is

whether  the  accused  person  had  prevented  the  victim  from

proceeding  towards  any  direction  where  he  had  right  to

proceed.

In this regard the victim himself deposed that he

was about to pay salary to his helper after completing his work

when the accused assaulted him thereby showing that he was

standing in that place and thus, there is no scope of preventing

him from proceeding.

P.W.2, the wife of the victim did not state anything

as to restraining of the victim by the accused person and all the

other  witnesses  only  deposed  as  to  hearing  of  a  quarrel

between the parties thus, negating the whole story of wrongful

restraint as alleged.

Thus,  in  my  considered  opinion  the  prosecution

failed to prove any of  the ingredients forming the offence of

wrongful restraint against the accused person and thus, failed to

prove the said offence against him.

Now, the fact remains to be looked into is whether

the accused assaulted the victim or not.
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Let’s  scrutinize the deposition of  the prosecution

witnesses  in  regard  to  the  alleged  assault  upon  the  victim

against the accused person.
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P.W.1, Md. Giasuddin Talukdar, the victim deposed

that after completing his work when he was going to pay salary

to his helper the accused Md. Harish came there and gave him

fist blows demanding Rs. 7000/- from him, as a result of which

he fell  down in the drain and sustained injuries on his nose,

head and whole face and also on the wrist of his left hand which

was fractured.

He further deposed that the accused assaulted him

with stick of fencing and his wife was informed by his son who

came and took him to the police station.

During  cross-examination  the  P.W.1  denied  the

suggestion  that  he  did  not  state  before  the  police  that  the

accused  Md.  Harish  came  there  and  gave  him  fist  blows

demanding Rs. 7000/- from him but this fact is confirmed by the

I/O during his  cross examination as P.W.6 whereby he stated

that the victim stated before him that the accused demanded

Rs. 10000/- thereby shaking the credibility of the evidence of

P.W.1.

The evidence of P.W.1 is further shaken by the fact

that  he stated that the incident was witnessed by his helper

who is not made a witness in this case and he also failed to

name the said person.

The  P.W.1  stated  during  cross  examination  that

Kiron  Dowarah  along  with  some person  had gathered  at  the

place of occurrence whereas contradicting his evidence the said

Kiron Dowarah deposing as P.W.3 stated that he only heard of

the quarrel when police came and had seen injury mark on the

face of Giasuddin only on the following day.
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Thus,  the contradictions in the evidence of  P.W.1

with his own statement as well as with the evidence of other

witnesses,  specifically  P.W.3,  Kiron  Dowarah,  the  alleged  eye

witness and also the non-examination of the helper in front of

whom  the  incident  had  allegedly  taken  place  makes  the

evidence of P.W.1 wholly unreliable.
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P.W.2, Smti. Wahida Begum the informant as well

as the wife of the victim deposed that she went to the place of

occurrence after the incident and found her husband lying in the

drain.

The P.W.1 also deposed that she was informed by

her son that her husband was assaulted by Harish and he was

lying in the drain but neither the said son was examined as a

witness nor is there anything in the record showing as to how he

came to know of the incident.

Thus,  the  source  of  information  being  uncertain,

the evidence cannot be wholly relied upon.

It is further seen that during cross examination the

P.W.1 denied that her husband takes alcohol and the incident

took place due to the influence of the alcohol but P.W.3 Kiron

Dowarah who as per the victim himself was accompanying him

stated  specifically  during  cross  examination  that  Giasuddin

often takes alcohol and on the date of incident also Giasuddin

had taken alcohol thereby raising a probability that the incident

might have taken place under the influence of alcohol and thus,

the prosecution story is shaken in this regard.

The Medical Officer, Dr. Pranabjyoti Dutta deposing

as  P.W.5  stated  that  on  04.02.2015  at  about  7.25  PM.  he

examined  the  victim  Md.  Giassudin  Talukdar  and  found  only

abrasion with bleeding from left nostril, over left ela of nose of

size 1 cm X 1 cm which is totally contradictory to the evidence
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of P.W.1 and 2 who stated that there were even fracture of wrist

bone and other injuries on the body of the victim.

Thus, the injuries as deposed by the informant and

the injured being not supported by the medical report (Exhibit-

1) shakes the credibility of all the witnesses in this regard.  

        Thus,  the  evidence  adduced  by  none  of  the

witnesses  is  wholly  reliable  and  the  same  being  further

contradicted by the medical  report shakes the whole story of

the prosecution creating a doubt as to the authenticity of the

incident alleged.   
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Thus,  from the discussions made above;  I  am of

the  considered  opinion  that  the  prosecution  failed  to  prove

successfully the fact that on 04.02.2015, at about 6.30 PM. at

Hijuguri  Neog Chuk, the Accused Md. Abdul Harish wrongfully

restrained the victim, Md. Giasuddin Takuldar,  the husband of

the informant and assaulted him causing injuries on his person

and thereby committed the offence punishable under section-

323/341 of the Indian Penal Code.

                

                                  ORDER

Hence,  considering  the  above  discussions

the Accused Md. Abdul Harish is found not guilty of

the offences punishable U/s.  341 and 323 of the

Indian Penal Code and he is accordingly acquitted

of  the  said  accusations/charges  labeled  against

him.

9.                The bail-bond of the accused Md. Abdul Harish shall

remain in force for 6 months from today

10.               The judgment is delivered and operative part of

the same is pronounced in the open court, today, the 11 th day of

January, 2018 under my hand and the seal of this Court.
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   (KIRAN LAL BAISHNAB)
                                                           Additional Chief Judicial
Magistrate,
              Tinsukia.

      ANNEXURE

1. PROSECUTION WITNESSES:

P.W.1, Md. Giasuddin Talukdar; 
P.W.2, Smti. Wahida Begum; 
P.W.3, Sri Kiran Dowarah; 
P.W.4, Sri Ramphol Mahanto; 
P.W.5, Dr. Pranab Jyoti Dutta; 
And 
P.W.6, Sri Ratul Dutta. 
                   

2. DEFENCE WITNESSES:

NIL.

3. EXHIBITS (BY PROSECUTION SIDE):

Exhibit-1 :: The Medical report;

Exhibit-2 :: The extract copy of G.D. entry 76 dated 04.02.2015;

Exhibit-3 :: The sketch map of the P.O;

Exhibit-4 :: The Ejahar;

And 

Exhibit-5 ::The charge-sheet.
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4. EXHIBITS(BY DEFENCE SIDE):

NIL.

   (KIRAN LAL BAISHNAB)
                                                           Additional Chief Judicial
Magistrate,
              Tinsukia.


